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S 'Fl’f.jé:',*.‘f"' | "\5'-..9134 DATE: September 25, 1978
M/WTEH oFtf g, s.}narhera, Inc.
/
DIGEST:

1. Létter td Memher of Congress protesting
agency[action is ‘considersd to be a timely
? | filed agency protest because letter was
| forwarded, to the Office of the’'Chief of
EngineerS\and vas reseived within the filing
time period described in GAO Bid Protest
Procedures._

f 2. GAO will not di;éurb ‘the, correctlon or
‘ revision of a Goverument estimate absent
a showing of unreasonanisness on the part
of the Government agoncy, A
3. Reinstatem qt of canceled IFB is sanguion-
ed whken, to do so works no prejudlce on.
: the rights of others in the'‘ompetition,
S ' and the integrity of the public bidding
ol system is promoted.
A ¢

AN
X . An invitation for bids {IFB) Nc.‘DACWGS—“B B-OOOl

? : for building construction at Gaxthrlght*Lake. Virgxqia,
wag, issued by tlie U/S. Armyﬁﬁurps of Engineers; Norfolk
Diﬁtrict Vtrginia (Army) .. At bid opening, the following
twe bids ¢d the Government estimate were publicly

disclosed:
| W. G. Construction Corp. (W.G.)  $2,259,930.0%
| J. S. Mathers (Mathers) $2,400,216.00
: Government Bstlmate ; . \ $1 757,980.00

'n‘

The bids of W.G. and Hathera ver-a 48 6 perceht
and 36.5 percent, 3espectively.,above ‘the: aovernment
: estimate. Because of these Rifferences;. hrny reports
| that its contracting nfficér ‘reviewéi the Governmunt
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estimate in considerable detail,” concluding that it
was fair and reasonable. Consequentiy, the contracting
of ficer detenai:ied thiat the two bids received were unrez-
sonubly hign and rejected the bids indicating that the
project would be readvertised at a later date,

Upon receipt of its bid rejection lettor, the low
bidder, W.G., filed a protest with this. Office. As
a result of thie protest, which questioned the reason-
ableness of the Governmert' estimate, the Army undertook
another revie\ of its estimute and this time found it
tn be defect: ~-. After consulting with local area sub-
contracters, hrmy determined that the labor surplus
factor was underestimated. The Army reéports that a new
power plant construction project approximately 20 miles
from Gaithright. Lake,has a high wage rate scale which
caused ajyea subcontractors to. increase their skilled labor
costs. 'fo reflect this condition, the contiacting officer

determined that tha Government estimate shoulid be;revised |

in the increas’'id ‘amount of $107,378.00. With amlew
egtimate of $1,865,358.00, the low bid on the ?ancelrd

'solicitation was approximately 21.2 percent aboye - Elie

estimate. The contracting Vfficer also concludeu tnat
readfertising the procurement was not. likely €% Mact
a price reduction and reinstated the IFB. Acrord;nqu,
on April 19, 1478, the otherwise qualified low bidder,
W.G., was awarde? tﬁe contract.

.On, May 17, 1978, we received a letrér from Mathers
protesting the award to W.G. . From a letter it submi.ted
to a.Memhbey of Conaress, [uereinaFter cited ‘as the Con-~
stituent Letter]; it appear, ‘that Mathers -became aware
on April 25, 1978, ¢f the Army's decision to award the
Project to w G. Construction Corporation. This letter
was Mathers' "official protest™ and requested that the
matcer be investigated.

Aa .-“ ', W N, . . PRV

Since the Constituent Lettcr establishes that .
Hathets had actual knowledge of its basis for protest
not, 1ator than Aprll 25, the Army contends that the’
protest to GAO, riled on May 17, is untimely pursuant
to our Bid Protest Procedures which prescribe in 4 C.F.R.
§°20.2(b)(2) (1978) thaot “protests shall be filed not
later than 10 ([working] days after the basis for procest
is known."

In our opinion the iritial protest of Mathers was
made in its Consticuent Levter which, in turn, was
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raferred to the Armv. IE a timely initial protest to the
contracting acency was made, the subsejuent protest to
GAO would be timelj. In this regard, our Bid Fiotest
Procedures state at 4 C.F.R. § 20.2(a) '(1978):

T “peotesters are Aarged to seck resolution

of their ccmplaints inltl~11y with the,
contracting agency. If a '‘protest has' been
filed initially with tha contracting agency,
any subsequent protest to tine Ger.eral, Ac-
counting Office filead wi*hin 10 days‘of
formal notification of adverwue agency*ac—
tion will be considired provided:the ini-
‘tianprotest ‘to the. adency was:filed .in

accordance 'with the time 1im1ts_prescribed
In_paragraph (b). 110 wcrk;rg Jays from
xgow edge of lLasis (Empnasis add-
u.) - \

, A

| Army repor%s that the‘Constituent Let*er was re -
ceived in. the Office of the Chief'of. Legielative
Liaison. in" the Of fice of. the °ecretary of the Army
on May'5. :We are fuxthcr advised that it was then
transmittad to. and vecelved in the 0ffice of the Chief
of Engineersxoﬁ‘nay 9, which is within 10 working daye
of the> date ﬁathers had actnal knowledqe. of the, basis
for its protest.- However, in urging untimeliness, the
Arny also contcnds that- thae protest was pot filed with
the: contracting agency until it was received by the
contracting officer on May ‘16; oxr when the Office of
the Chief of¢Engineers transmitted the letter to the
contracting officer on May 11, both dates being outside
the 10 working days period for timely £iling.

. We are aware of no legal basis which ,yould justify
Army's position. The U.S. Army COrps nf Engineers is
undey the control and supervxsion of the Chief of En-
gineers and for purposes of our: Bid Protest Procedures,
we~consider the receipt of the prolest in the Office of
the Chief of Engineers ‘to; .be a proper and timely filing
with Lne contracting agency. in light of the above, it 1s
unnecessary for us' to detérmine wheather the eArlier May 5
receipt by the Army's Congressional Liaison Office also
constitutad a filmng with the contracting agency.

Army's reterence to our decision in Fred M. Cox,
Inc., B-191265, March 3, 1978, '78-1 CPD 169, is clearly
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dintingalshable from the rnstant situatlon”\\ln that
cz2se- the proteat correspondence was addrcpsed to the
Comptroller Geéneital\byt: was sent through tha ‘contrac-
ting agency and it failed to.reach our Offie within
the 10 day filing period, 211 as such, was declared
untimely. Howevar, in the.instant situation, the Con-
stituent Letter. should have Leen considered as a pro-
test to 'the contracting agency when it was timely
received by the aqency.

We conclude therefore, that the proteaL was timely
filed with the contracting agency, and that the sub-
sequent protest yn the GAO, filed prior to receipt of
any initial adveise'agency action un the part of the
Army, is also timely under our procedures and for
consideration on the merits.

~With regard to the upward revision. of the Government

'eetimate subsequent to rejection of bids 'and the prctest

of WiG,, we have held that such a correction will not
be disturbed absent:a. showing of unreasonableneso on

the part of . the Government agency. Seer Dcrocher Dock

& Dredge, In¢., B-189704, March 29, 1978, 78-1 CPD 241

and cases cited therein.

HWe share the protester g concern that a large nearby
conscruction pro;ect's effact on the wage rate scale
apparently escaped ‘the knowle ge(of those preparing and
raviewing the Govilrnment entimate. Howevér, it is our
cpinion that the,existence of the construction project
and its upward effect - on waqe rates in the area is
reasonably set forth in thcvvrecord and that the correction
of the Government estimate was justified on that basis.

Althouqh Mathers contends that the action to rein-
state the IFB was preJudicial to its interests, we find
no prejudice. The agency . merely reinstated the status quo

and Mathers obtalned no r1ght to a resolicitation where
award may be made under ‘:he solicitation as issued.

y We have sanctioned reinsta+ement of canceled invi-
tations when to do so would worhino prejudice on the
rights of others in the competition and:would, in fact,

- promote the integrity of the public bidding system.

Tennessee Valley Service Company,: B-188771, July 20,,1977,

77-2 CPD 40. In the circumstances of this procurement
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we have no reason to gque. %ion whether reinstatement and
award on the initial IFB would be in tho Government's

best tnterest.
Accordlngly, the protest of Mathers ia denied,

7 f 444«.

Acting Comptroller aeneral
of the Nnited EStates
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